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Purpose of report  
 
In this report, the Local Area Council is asked to give consideration to all the relevant 
evidence gathered in support and rebuttal of a proposal to add to the Definitive Map 
and Statement a number of public rights of way at East Wood to the north of Acomb. 
 
 
Recommendation  
 

It is recommended that the Local Area Council agrees that: 
 
i) there is sufficient evidence to justify that public rights of way have 

been reasonably alleged to exist over the claimed routes 
  

ii) the routes be included in a future Definitive Map Modification Order 
as Public Footpaths. 

 
 
1.0 BACKGROUND  
 
1.1 The relevant statutory provisions which apply to adding a public right of way to 

the Definitive Map and Statement based on 20 years user evidence are 
Sections 53(3)(b) and 53(3)(c)(i) of the Wildlife and Countryside Act, 1981, 
which require the County Council (as Surveying Authority) to modify the 
Definitive Map and Statement following: 

 
“The expiration, in relation to any way in the area to which the map 
relates, of any period such that the enjoyment by the public of the way 
during that period raises a presumption that the way has been 
dedicated as a public path or restricted byway” [s53(3)(b)] 



or 
“the discovery by the authority of evidence which (when considered with 
all other relevant evidence available to them) shows that a right of way 
which is not shown in the map and statement subsists or is reasonably 
alleged to subsist over land in the area to which the map relates, being 
a right of way such that the land over which the right subsists is a public 
path, a restricted byway or, subject to section 54A, a byway open to all 
traffic;”  [s53(3)(c)(i)]  

 
1.2 It is an unresolved question whether it is permissible to invoke section 

53(3)(c)(i) in a case to which section 53(3)(b) applies.  There is a case 
(Bagshaw), which is indirect authority to the effect that in any case of deemed 
dedication reliance on paragraph (c)(i) is perfectly acceptable.  Members are 
therefore invited to apply the lower test. 

 
1.3 Section 31 of the Highways Act 1980 (HA80) provides for the presumption of 

dedication of a public right of way following 20 years continuous use. Sub-
section (1) states: 

 
“Where a way over any land, other than a way of such a character that 
use of it by the public could not give rise at common law to any 
presumption of dedication, has been actually enjoyed by the public as 
of right and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention during that period to dedicate it.” 

 
1.4 It is necessary to show that there has been uninterrupted use, as of right, by 

the public over a period of 20 years or more.  ‘As of right’ means openly, not 
secretly, not by force and not by permission. The public must have used the 
way without hindrance (e.g. objections, verbal / written warnings, etc) or 
permission from the landowner or his agents. The 20 year period may be 
shown at any time in the past and is generally taken to run backwards from the 
date when the use of the path was first “brought into question”, whether by a 
notice or otherwise. 

 
1.5 The Committee must consider whether there is sufficient evidence to allege 

that the presumption is raised. The standard of proof is the civil one that is the 
balance of probabilities. Members must weigh up the evidence and if, on 
balance, it is reasonable to allege that there is a public right of way, then the 
presumption is raised. The onus is then on the landowner to show evidence 
that there was no intention on their part to dedicate. 

 
1.6 Such evidence may consist of notices or barriers, or by the locking of the way 

on one day in the year, and drawing this to the attention of the public, or by the 
deposit of a Declaration under section 31(6) HA80 to the effect that no 
additional ways (other than any specifically indicated in the Declaration) have 
been dedicated as highways since the date of the deposit. 

 
1.7 All the relevant statutory provisions and competing rights and interests have 

been considered in making this report. The recommendation is in accordance 
with the law and proportionate, having regard to individuals’ rights and the 
public interest. 

 



 
2.0 PUBLIC EVIDENCE 
 
2.1  In May 2018 the County Council received an application to add to the 

Definitive Map and Statement a number of public rights of way at East Wood, 
near Acomb as detailed below and indicated on the attached plan. 

 
  To add alleged Public Footpath No 24 (A-B-J-C) from the U8171 road 230 

metres north of Halfway House in a general easterly and south-easterly 
direction for a distance of 260 metres through East Wood then continuing 
south-easterly for a distance of 150 metres to join Parish of Acomb Public 
Footpath No 18 at the western corner of the Caravan Park. 

 
To add alleged Public Footpath No 25 (A-B-E-G-H) from the U8171 road 230 
metres north of Halfway House in a general easterly and south-easterly 
direction for a distance of 245 metres (partly over the route of alleged Public 
Footpath No 24) to the south-east corner of East Wood then continuing in a 
northerly direction for a distance of 480 metres following the eastern boundary 
of East Wood then continuing in a general northerly direction for a distance of 
320 metres to join Public Bridleway No 2, 400 metres east of Fallowfield 
House. 
 
To add alleged Public Footpath No 26 (F-G-H) from the U8171 road 430 
metres north of Halfway House in a general easterly and north-easterly 
direction for a distance of 500 metres through East Wood then continuing 
(over part of alleged Public Footpath No 25) in a general northerly direction for 
a distance of 320 metres to join Public Bridleway No 2, 400 metres east of 
Fallowfield House. 
 
To add alleged Public Footpath No 27 (D-E-B-A) from the U8171 road 280 
metres north of Halfway House in a general easterly direction for a distance of 
290 metres then continuing southerly for a distance of 130 metres (over the 
route of alleged Public Footpath No 25) then in a  general north-westerly and 
westerly direction (over the route of alleged Public Footpaths Nos 24 & 25) for 
a distance of 245 metres to join the U8171 road 280 metres north of Halfway 
House. 
 
The proposals were supported by user evidence from 70 members of the 
public.  The majority of the evidence providers submitted separate evidence 
forms relating to each of the paths.  Some of the alleged routes overlap and 
some of the evidence is common to all or some of the claimed paths.  This 
made it difficult, at the consultation stage, to assess a precise number of users 
claiming to have walked the paths for periods exceeding 20 years.  However, it 
was estimated that 51 users claim to have walked Footpath No 24 for periods 
in excess of 20 years, 31 users for Footpath No 25, 19 users for Footpath No 
26 and 33 users for Footpath No 27. 
 

 
2.2 In December 2019 Tim Wrigley, the applicant, submitted additional comments 

in support of his application: 
 
i) “Many local residents, mainly from Acomb & Wall parishes, have 

walked in East Wood for longer than anyone can remember.  Although 
the wood is actually in Wall parish, it is closer to Acomb Village, and 



more easily accessible from Acomb.  The southern edge of the wood 
forms the boundary between the 2 parishes. 

 
ii) “Until about 5 years ago, there was very little obvious management of 

the woodland.  From that time on, pheasants were reared in the wood 
in increasing numbers and pheasant shoots began to take place, but at 
no time were restrictions placed on public access.  Very few people 
even knew who owned the wood. 

 
iii) “In December 2017, out of the blue, notices were nailed to the trees at 

the various access points into the wood, at points A, B, D and F on the 
map of East Wood provided by the County Council.  The notices (see 
photo below) read ‘Private Woodland, No Public Access’ and ‘Danger 
Rifles in Use, Do not enter’.  This caused a great deal of anger and 
distress among the local people who had previously walked there, and 
it was decided to apply to have 4 footpaths added to the definitive map 
as public rights of way. 

 
iv) “People felt so strongly that we didn’t have to campaign actively to get 

them involved.  News spread by word of mouth, and over the next few 
months we gathered overwhelming evidence.  In all we collected 134 
evidence forms from 70 individuals, many covered periods in excess of 
20 years and 6 individuals stated they had walked in the wood since the 
1960s. 

 
v) “At a time when the government is concerned about obesity levels and 

urging us all to exercise more, the paths provide great opportunities to 
exercise close to home, and for parents to teach their children to enjoy 
nature.  Quite a few of the forms came from adults brought up locally, 
some of whom had moved away, but were eager to secure rights of way 
in a very special place.  Those of us who have walked in the woods 
appreciate the bluebells and wood anemones in the springtime, and the 
changing beauty of the wood throughout the year. 

 
vi) “The paths also provide useful links to other rights of way.  The stretch 

between points G and H (25/26) on the map connects with the 
Fallowfield ROWs.  B to C (24) joins the ROW through the Fallowfield 
Dene Caravan Site. 

 
vii) “It is perhaps significant that the warning notices were erected at the 

points from which we are claiming rights of way.  This does indicate an 
acceptance that the public was accessing the wood at these points and 
using the paths which led into the wood. 

 
viii) “The overwhelming argument in favour, however, comes from the sheer 

number of evidence forms, and that so many people claim to have 
walked in East Wood over such long periods of time. 

 
ix) “We are really pleased that Acomb and Wall Parish Councils have both 

agreed to support our application, at their meetings held on 2nd Oct 
2019 and 21st Nov 2019 respectively.” 

 
 
 



3. LANDOWNER EVIDENCE  
 
3.1 In September 2019 Mr Roddy Findlay of Galbraith Group, on behalf of their 

client, Philip Straker the owner of Fallowfield Caravan Park, submitted the 
following comments: 

 
i) “I am writing on behalf of my client Philip Straker, the owner of 

Fallowfield Caravan Park including the stretch of land from point C to 
B/J.  My client objects to the application to designate footpaths 24, 25, 
26 and 27. 

 
ii) “My client has previously submitted Section 31 Declarations.  These 

were done most recently in 2018 and 2010, though I understand that 
earlier declarations have also been submitted.  These declarations 
confirm that there was no existing right of way recognised by my client 
along the stretch of land between C and B/J and further that there was 
no intention to designate a right of way along this stretch of land. 

 
iii) “Along with the ownership of the stretch of land between point C and 

B/J, my client also has the benefit of a right of way around and through 
the East Wood for the benefit of both himself and the residents and 
visitors to the Fallowfield Caravan Site.  This access is with explicit 
permission.  It has never been the intention however that the general 
public should benefit from this access arrangement but we would point 
out that for the owners of East Wood (who have no connection to the 
caravan site), it is impractical to challenge people walking within the 
wood as a permission and rights exists for the caravan site users to do 
so. 

 
iv) “Access is provided for and encouraged along the route C to B/J 

principally as a dog walk area for the caravan site.  It is signposted as 
such, in addition the area is maintained by the Fallowfield Caravan 
Park, with the route being regularly strimmed through the growing 
season and with dog bag bins provided.  This access is with the clear 
permission and facilitation of the owner, there is no question of the use 
being as of right therefore. 

 
v) “We have not seen any of the user evidence thus far submitted to the 

committee.  However, we would reiterate the point that access along 
claimed route 24 has been with the express permission for users of the 
caravan site, and access has been facilitated to that end, but it has 
never been the intention of the owner that this should be claimed as a 
right of way, and the submitted Section 31 Statutory Declarations are 
evidence of this.” 

 
 

3.2 In November 2019 Henry Scott of Jesmond submitted the following comments: 
 
i) “I am a member of Wall Shoot who have formally been granted shooting 

rights over East Wood on the road up from Acomb to Fallowfield. I am 
therefore an interested party made aware of the review of the Definitive 
Map and Statement of Public Rights of Way pre-order consultation 
expressed within your letter dated 23rd September 2019. 

 



ii) “I attach your plan of the proposed paths for reference to my letter.  I 
strongly object to the creation of these paths as Rights of Way for the 
following reasons: 

 
Proposed Rights of Way 

iii) “The existing ‘paths’ are not clear walking paths: what is present has 
been formed as a result of our use as the shoot. 

 
iv) “Route H to G crosses lambing field. Many walkers park up on the 

Fallowfield road and walk their dogs quite happily up and down this very 
quiet road which enjoys minimal through traffic (at least 2 gates are 
closed across the road to protect stock to the north). The route H to G is 
close enough and parallel to the road such that it is not a necessary 
way finding path. 

 
v) “Paths 27 25 and 26 and route H to G are so narrow and obscure they 

are hard to find and walk.  They are circuitous and do not lead 
anywhere. The reason of a Right of Way is that is a route to a 
destination and not just a meandering path used for pure leisure.  
Route 26 is impenetrable at times of the year, and it is not surprising 
that  no-one has witnessed people walking along these routes. 

 
vi) “Track A to B The only track that the shoot syndicate is aware of being 

used at all is the wider track running from A to B   We are aware that 
residents and visitors to the Caravan Park have a right of way along this 
route, and we are not aware of anyone else but them using this route. 

 
vii) “Point F Apart from the wider track A to B the only other walkable track 

was created by the shooting syndicate 3 years ago to create vehicular 
access from the road to the release pen. This wider track, is not shown 
on the plan, except for its very start at point F on the plan. 

 
viii) “The wood is bounded by walls and fencing and closed gates with 

‘Private’ signs erected. No-one has therefore had reasonable access to 
the wood and any very rare trespasser encountered has been advised 
that the land is private and that they must kindly leave.  For the last 15 
years that the release pen has been established in the wood the 
Shooting syndicate has seen only one person trespassing in the wood. 

 
ix) Tynedale Hunt 
 “The Tynedale Hunt sets it scent trail through the wood during hunting 

season. 
 
x) Pheasant Shoot 
 “The wood is granted to and tenanted by a local shooting syndicate that 

manages a release pen in the centre of the wood throughout the year. 
The pen has been in existence for the last 15 years. The keeper of the 
wood visits the wood almost every day throughout the year to check on 
pheasants and undertake repairs and maintenance and has seen no 
one trespassing in the last 5 years. 

 
 
 
 



xi) Existing Trespass 
 “At present the wood is privately owned and anyone walking through the 

wood is trespassing. Over the history of shooting in the wood and the 
daily maintenance of the wood very few trespassers have been 
encountered.  One member of the syndicate has been shooting in East 
Wood for over 50 years, and on those occasions he has never come 
across any trespasser in the woods. I can therefore in truth strongly 
refute the number of persons claiming to be regular walkers within the 
wood. It is quite untrue. 

 
xii) Tree Management 
 “A contractor has been engaged to coppice the hazel in the wood and 

conserve the woodland. Route 27 has been completely blocked for 
many years by woodland management and fallen trees and cannot 
therefore have been practically used by a trespassing walker. 

 
xiii) Sensitivity of Wildlife 
 “For obvious reasons the shoot do not allow dogs into the wood out of 

the winter shooting season. This protects the pheasants out of the 
shooting season but also importantly protects spring, summer and 
autumn wildlife to thrive. A round the year series of Public Rights of 
Way will inevitably attract many dogs  which will seriously adversely 
affect the ground wildlife. 

 
xiv) Litter and Damage 
 “Public Rights of Way  sadly bring with them litter and the establishment 

of Rights of Way in the Wood will adversely affect its highly sensitive 
and natural attractiveness and atmosphere.  There has been litter left 
and some minor activity but this has found to be children from the 
caravan site damaging the wood and causing litter issues. The litter that 
they have left shows what public access causes as detriment to the 
environment. 

 
xv) Safety 
 “The close adjacency of shooting to such a dense network of wandering 

Rights of Way is an obvious risk.  Given the fragile nature of many of 
the woodland trees within the wood and their propensity to drop large 
branches this will be a risk to future walkers especially in times when 
high winds are blowing. Very large trees and branches regularly fall 
within the wood.  The wood is semi-ancient woodland and has been 
largely left over living memory to allow self-regeneration. Only localised 
coppicing of hazel has been carried out. It therefore has highly sensitive 
ecology. Establishing Rights of Way will attract walkers and especially 
their dogs throughout the year.  Our Shoot highlights walking in the 
wood as being a risk given the network of ditches and streams, soft 
ground as trip hazards with potential for accident, and falling branches 
and trees especially in windy conditions which could possibly cause 
death. It is impractical and unreasonable to expect the landowner to 
manage these meandering proposed rights of way and maintain them in 
a safe state which is just not practically possible. A right of way instils a 
right but without any responsibility. An ancient Right of Way over open 
countryside and heathland carries less if any risk but new indistinct right 
of way, without natural and clear wayfinding within a dense and 
naturally tangled woodland carries much greater and undue risk. 



xvi) Conclusion 
 “The numbers of people who have a direct interest in the wood include 

the shooting syndicate, the deer stalker, the owner and the tenant 
farmer. These very regular bona fide users of the wood (amounting to 
some 20 persons) can honestly attest that they have not seen numbers 
of public suggested by the significant number of persons submitting 
forms supposedly affirming their use of the wood. They would honestly 
confirm that instead there may at most be only one or two irregular and 
not constant trespassers. The proposed rights of way are not practical 
routes and desire lines required for walkers to efficaciously get from one 
place to another (those nearby routes already exist and are quite 
adequate) and are rather just being created for free wandering through 
a privately owned wood. This surely is not the correct consideration or 
application of what a true public Right of Way is used for.  For all the 
reasons above I object to any Rights of Way being created in the 
privately owned East Wood.” 

  
3.3 In November 2019 Richard Elphick of Brinkburn High House, Northumberland 

submitted the following comments: 
 
i) “I am the captain of the local Wall Shoot with formally granted shooting 

rights over East Wood. I am therefore an interested party made aware 
of the review of the Definitive Map and Statement of Public Rights of 
Way pre-order consultation expressed within your letter dated 23rd 
September 2019. 

 
ii) “I attach your plan of the proposed paths for reference to my letter.  I 

strongly object to the creation of these paths as Rights of Way for the 
following reasons: 

 
Proposed Rights of Way 

iii) “Most of the tracks are just very narrow, barely worn, deer tracks and 
not clear walking paths: 

 
iv) “Route H to G is particularly sensitive, crossing as it does a lambing 

field. Many walkers park up on the Fallowfield road and walk their dogs 
quite happily up and down this very quiet road which enjoys minimal 
through traffic (at least 2 gates are closed across the road to protect 
stock to the north). The route H to G is close enough and parallel to the 
road such that it is not a necessary way finding path. 

 
v) “Paths 27 25 and 26 and route H to G are so narrow and obscure they 

are hard to find and walk.  They are circuitous and do not lead 
anywhere. The reason of a Right of Way is that is a route to a 
destination and not just a meandering path used for pure leisure.  
Route 26 is impenetrable at times of the year, and it is not surprising 
that  no-one has witnessed people walking along these routes. 

 
vi) “Track A to B The only track that the shoot syndicate is aware of being 

used at all is the wider track running from A to B   We are aware that 
residents and visitors to the Caravan Park have a right of way along this 
route, and we are not aware of anyone else but them using this route. 

 



vii) “Point F Apart from the wider track A to B the only other walkable track 
was created by the shooting syndicate 3 years ago to create vehicular 
access from the road to the release pen. This wider track, is not shown 
on the plan, except for its very start at point F on the plan. 

 
viii) “The wood is bounded by walls and fencing and closed gates with 

‘Private’ signs erected. No-one has therefore had reasonable access to 
the wood and any very rare trespasser encountered has been advised 
that the land is private and that they must kindly leave.  For the last 15 
years that the release pen has been established in the wood the 
Shooting syndicate has seen only one person trespassing in the wood. 

 
ix) Tynedale Hunt 
 “The Tynedale Hunt sets its scent trail through the wood during a 

season. 
 
x) Pheasant Shoot 
 “The wood is granted to and tenanted by a local shooting syndicate that 

manages a release pen in the centre of the wood throughout the year. 
The pen has been in existence for the last 15 years. The keeper of the 
wood visits the wood almost every day throughout the year to check on 
pheasants and undertake repairs and maintenance and has seen no 
one trespassing in the last 5 years. 

 
xi) Deer Stalking 
 “A deer stalker has tenanted rights to stalk deer in the wood for the last 

10 years.  In all those years the stalker has only come across no more 
than 12 persons trespassing in the woods and all have been challenged 
and told they are trespassing.  Establishing public access in the wood 
will create a danger to life where paths will conflict with contracted deer 
stalking. 

 
xii) Existing Trespass 
 “At present the wood is privately owned and anyone walking through the 

wood is trespassing. Over the history of shooting in the wood and the 
daily maintenance of the wood very few trespassers have been 
encountered.  One member of the syndicate has been shooting in East 
Wood for over 50 years, and on those occasions he has never come 
across any trespasser in the woods. I can therefore in truth strongly 
refute the number of persons claiming to be regular walkers within the 
wood. It is quite untrue. 

 
xiii) Tree Management 
 “A contractor has been engaged to coppice the hazel in the wood and 

conserve the woodland. Route 27 has been completely blocked for 
many years by woodland management and fallen trees and cannot 
therefore have been practically used by a trespassing walker. 

 
xiv) Sensitivity of Wildlife 
 “For obvious reasons the shoot do not allow dogs into the wood out of 

the winter shooting season. This protects the pheasants out of the 
shooting season but also importantly protects spring, summer and 
autumn wildlife to thrive. A round the year series of Public Rights of 



Way will inevitably attract many dogs  which will seriously adversely 
affect the ground wildlife. 

 
xv) Litter and Damage 
 “Public Rights of Way  sadly bring with them litter and the establishment 

of Rights of Way in the Wood will adversely affect its highly sensitive 
and natural attractiveness and atmosphere.  There has been litter left 
and some minor activity but this has found to be children from the 
caravan site damaging the wood and causing litter issues. The litter that 
they have left shows what public access causes as detriment to the 
environment.  It is widely known that the public often stray from defined 
rights of way (this is encountered continuously by the local farmers on 
nearby land). Establishing Rights of Way in East Wood will effectively 
make the whole wood a ‘free for all’ when public (and certainly their 
dogs) stray off the presently most indistinct tracks. 

 
xvi) Safety 
 “The close adjacency of shooting to such a dense network of wandering 

Rights of Way is an obvious risk.  Given the fragile nature of many of 
the woodland trees within the wood and their propensity to drop large 
branches this will be a risk to future walkers especially in times when 
high winds are blowing. Very large trees and branches regularly fall 
within the wood.  The wood is semi-ancient woodland and has been 
largely left over living memory to allow self-regeneration. Only localised 
coppicing of hazel has been carried out. It therefore has highly sensitive 
ecology. Establishing Rights of Way will attract walkers and especially 
their dogs throughout the year.  Our Shoot highlights walking in the 
wood as being a risk given the network of ditches and streams, soft 
ground as trip hazards with potential for accident, and falling branches 
and trees especially in windy conditions which could possibly cause 
death. It is impractical and unreasonable to expect the landowner to 
manage these meandering proposed rights of way and maintain them in 
a safe state which is just not practically possible. A right of way instils a 
right but without any responsibility. An ancient Right of Way over open 
countryside and heathland carries less if any risk but new indistinct right 
of way, without natural and clear wayfinding within a dense and 
naturally tangled woodland carries much greater and undue risk. 

 
xvii) Conclusion 
 “The numbers of people who have a direct interest in the wood include 

the shooting syndicate, the deer stalker, the owner and the tenant 
farmer. These very regular bona fide users of the wood (amounting to 
some 20 persons) can honestly attest that they have not seen numbers 
of public suggested by the significant number of persons submitting 
forms supposedly affirming their use of the wood. They would honestly 
confirm that instead there may at most be only one or two irregular and 
not constant trespassers. The proposed rights of way are not practical 
routes and desire lines required for walkers to efficaciously get from one 
place to another (those nearby routes already exist and are quite 
adequate) and are rather just being created for free wandering through 
a privately owned wood. This surely is not the correct consideration or 
application of what a true public Right of Way is used for.  For all the 
reasons above I object to any Rights of Way being created in the 
privately owned East Wood.” 



  
3.4 In November 2019 Mr Roddy Findlay of Galbraith Group, on behalf of their 

client, Nick Straker the owner of East Wood, submitted the following 
comments: 
 
i) “Further to your letter of 17 September 2019, I am responding as agent 

to Nick Straker, the owner of Eastwood.  I confirm that my client objects 
to the proposed definitive map modification and I summarise our 
objection to these modifications by reference to the specific footpath 
claims below. 

 
ii) “Alleged public footpath 24 (A to B to C).  My client owns the stretch of 

the alleged public footpath from points A to B.  My client accepts that 
the alleged route has been regularly used for a period in excess of 20 
years.  However, as far as my client is aware, this use has always been 
by residents of the near-by caravan site and their guests who have 
consent to walk along this route.  My client is not aware of wider alleged 
public use, and therefore no use ‘as of right’. 

 
iii) “Alleged public footpath 25.  My client strongly objects to the claim of 

alleged route 25.  At the southern end (between points B and E), there 
is a relatively well defined route.  I do not believe that it follows the 
alleged route as shown on the plan attached to your letter.  The alleged 
route involves passing across collapsed trees and an area that has 
been restocked with the last 20 years, it cannot be the case therefore 
that the alleged route has followed the same defined route for the 
claimed period of 20 years.  The alleged route from point E to G differs 
significantly from that that is marked on the plan, most particularly the 
alleged route does not exit into the field 40m to the south of point G as 
indicated.  There is very little evidence of a route being used from point 
E to G and as far as my client is aware, no one has ever been seen 
walking along this route.  The belief from my client and the shoot 
syndicate is that the alleged route is one used by deer and other fauna 
within the wood.  There is, along the route of this alleged path, a historic 
collapsed tree where what evidence of a used route has reverted 
around.  Again, there is no basis to claim that the same defined route 
has been used for a period in excess of 20 years 

 
iv) “Alleged Route 26 (F to G)  When inspected there was very little 

evidence of a route used between points F and G.  Whilst there is a 
well-defined route coming into the woodland at point F, this was a track 
created by the shoot syndicate and does not follow the route of alleged 
footpath 26.  Where the route enters the wood at point G there is a 
dilapidated wall adjoining a relatively new fence with a strainer post.  
The fence was installed in order to address the relatively poor condition 
of the wall that was the existing boundary to the woodland.  The fence 
will have been installed up to the point G as this was where the wall 
remained in good condition up to the northern corner of the eastwood 
and the field to the east of it.  Since the fence has been installed, 
various stones in the wall have been removed in order to create an 
entrance point into the wood.  This has not been addressed by the 
adjoining farmer as the land has been in arable cropping throughout 
that period.  However, the existence of the fence and the wall is a 
demonstration that this was never intended to be an access point into 



the wood and access has been enabled by removal of the landowner’s 
wall. 

 
v) “The alleged route 26 passes through an area that has been restocked.  

I confirm that the contractor, who undertook felling and restocking 
operations on behalf of the landowner, never experienced anyone using 
alleged route 26 and the undertaking of forestry operations would have 
prevented any access at that time.  It is also the case that a pond has 
been created along with the digging of a deep inlet to the pond.  This 
would also have prevented any access at that time.  There is no basis 
therefore that uninterrupted access can be alleged over a period of 20 
years. 

 
vi) “Alleged route 25 (26) (G to H).  This alleged route runs through a grass 

field also in ownership of my client but let to the local farmer.  The route 
involves going through a field gate just to the north of point G.  The gate 
is not hung well and is heavy.  Whilst the gate is not locked, this would 
be a substantial impediment to people trying to use the alleged route.  
The alleged route G to H takes an unconventional detour into the field 
to the north of Eastwood.  The route has been indicated because the 
tenant farmer regularly stores a midden to the north of Eastwood.  The 
midden is not a permanent feature however.  Having inspected on site, 
there is no evidence of any trodden line through the field, particularly 
not following the alleged route indicated between G and H.  The 
evidence of traffic through the field is wheel marks from agricultural 
vehicles.  It is most likely that any people who may have used the 
alleged route between points H and G, will have taken a variety of 
different routes.  There is no case therefore, as far as I can see, to 
allege that a defined route has been used for a period in excess of 20 
years.  It is also the case that my client, the shoot syndicate, the farm 
tenant and others locally have never seen people using alleged route H 
to G. 

 
vii) “Alleged route 27 (D to E) There is evidence of a route used running 

approximately along the route identified on the plan.  This route is well 
used by the shoot but also gets used (along with the route between 
points E to B) by residents and guests of the caravan site.  My client is 
not aware of members of the general public using this route.  The 
alleged route has been disrupted many times in the past by felled and 
windblown trees and there is no basis to claim a defined route, 
uninterrupte, for a period in excess of 20 years. 

 
viii) “In addition to the comments above, we would point out that the East 

Wood has a considerable amount of use by the owner and authorised 
tenants and licensees including the local shoot syndicate and a stalking 
tenant.  None of them have been aware of general public using the 
alleged routes on a continual / regular basis.  Various people have been 
challenged in the woods (though not generally users of route 24) and 
evidence from those challenging can be provided.  The challenging of 
people demonstrates that use has not been as of right and there is no 
basis therefore to claim the alleged routes as public footpaths. 

 
 



ix) “We look forward to receipt of the claimants evidence in due course.  
My client and his tenants / licensees will wish to present further 
evidence once they have been given the opportunity to see the 
evidence.” 

 
3.5 In November 2019 Mr Nick Straker the owner of East Wood submitted the 

following comments: 
 
i) “I am an interested party and am aware of your proposed review of the 

Definitive map and Statement of Public Rights of Way Pre-Order 
Consultation following your letter of 23 September 2019. 

 
ii) “My interest in this case is as the owner of Eastwood and some of the 

surrounding land since 1999 when I inherited from my late uncle, 
Michael Straker.  Since that time I have attempted to manage and 
maintain the woodland and its biodiversity.  The first action I took was to 
install a fence to secure the boundary and prevent fly tipping to 
preserve the quality of the woodland and the environment. 

 
iii) “Although I do not live in the vicinity I do visit quite often during the year 

and use the wood and surrounding land for a shoot.  I confirm that 
during the last twenty years of ownership I have not encountered 
anyone trespassing but I am aware that there is a track between points 
A and B on your map which has been used by residents and visitors to 
the caravan park who have a prescriptive right to access this route to 
enable them to go to Acomb Village should they wish to.  This 
prescriptive right was agreed with by my uncle and was inherited by my 
brother Phillip Straker, who owns the caravan park. 

 
iv) “The wood is bounded by walls and fencing with closed gates and the 

land is private. 
 
v) “Some fifteen years ago a release pen was established for the shoot at 

the north end of the wood in an area where there was no existing track 
up to that point.  There is now a track which is used by the shoot to feed 
pheasants and to manage the shoot in the wood and if there have been 
trespassers then the Shoot Syndicate will have informed them that the 
land is private and asked them to leave. 

 
vi) “In addition to the Shooting Syndicate who manage the shoot, I also 

have agreed with a deerstalker to control the deer population.  Again, if 
he comes across any trespassers he will ask them to leave not only 
because they are trespassing but also because their continued 
presence could endanger life. 

 
vii) “I also permit the Tynedale Hunt to lay trails through the wood during 

the hunting season and again have asked them to make a note of any 
trespassers they come across during this exercise. 

 
viii) “I strongly object to the creation of additional rights of way for the 

following reasons: 
 

● There are already a significant number of footpaths in that area as seen 
from the attached Ordnance Survey Map. I do not believe that further 



footpaths are warranted or required in this area and would damage flora 
and fauna and the biodiversity of the wood. 

● If there have been trespassers who somehow have evaded being 
caught I don’t see that this should then become a right of way.  If I 
speed in my motor car and am not caught should I therefore be able to 
speed in the future without penalty!  The very fact that you break the 
law and are not caught should not be a reason to break the law with 
impunity in the future. 

● Route H to G crosses a lambing field and again is unnecessary as it is 
close enough and parallel to the road which is very quiet and enjoys 
minimal traffic as it is gated at the north end. 

● Paths 25, 26 and 27 are from animal movement and do not lead 
anywhere.  There would be no destination if a right of way was 
imposed, simply a right to go round in circles and potentially damage 
the ecosystem. 

● Track 8b has been used on prescriptive basis by residents and visitors 
to the caravan park and I believe that this should continue on the same 
basis. 

● As mentioned earlier, I am keen to protect the biodiversity and 
sensitivity of wildlife and any establishment of a public right of way will 
potentially mean access by dogs throughout the year which could 
seriously affect the natural balance of the wood and wildlife.  Are we not 
trying to be more sensitive to the environment rather than attempting to 
create a circuitous route without purpose other than for leisure? 

● It is unsafe for a public footpath to be created in a shooting area, 
particularly where there is deerstalking which involves high powered 
rifles which are potentially lethal well beyond the range of a shotgun.  
There are signs stating that the land is private and warning of shooting 
activities. 

● There are tracks within the wood but these have been used previously 
for woodland management such as felling of trees and many of the 
tracks have been blocked as the semi-ancient woodland has been 
largely left to its own devices although there has been some localised 
coppicing and planting.  Who would liable if an unnecessary right of 
way was established and a tree or branch fell on a walker or there was 
an accident with a shotgun or rifle?  Presumably Northumberland 
County Council if they agreed to this proposal? 

 
ix) “To repeat, I strongly object to these proposed changes which are 

unnecessary, potentially dangerous and unjustified.  I should also add 
that my guests at the shoots over the last twenty years and my family 
members could all write to state that they had not encountered 
trespassers but I thought that might overload your system!  My son feels 
very strongly and has written separately.” 

 
3.6 In November 2019 Anthony Douglas the Principal Gamekeeper for East Wood 

submitted the following comments: 
 
i) “I answer in my capacity as principal gamekeeper responsible for a 

duckpond and a pheasant release pen in Eastwood. 
 
ii) “I have been working and shooting with others in the wood for 12 years, 

frequently daily, and at different times of day.  During that time my 
activity has principally been north of track D to E.  I have seen no-one 



walking in the area of track F to G, nor northwards on the track E to H.  
Had I done so I would have queried their reason for being there, and 
warned them that they were on private property. 

 
iii) “Track F to G is a deer track between 10 and 30 metres the inside edge 

of the wood.  Even at this time of year when the bracken is dying down, 
it is, as is evident from the attached photographs, generally impassable 
due to brambles, low and broken branches, fallen trees, and thick 
bracken, and it has been much the same during my years in the wood. 

 
iv) “On 29th October I photographed the alleged tracks from F to G 

[attached images IMG20191029 102936 to 110750] and from G to E 
[IMG20191029 111916 to 112639] as best I could, given that it is 
indistinguishable in places and because it is also almost untrodden, as 
evidenced by the lack of spoor or flattening of the bracken.  
(Photographs may include an empty feed bag to give some sense of 
scale). 

 
v) “The track E to G is similarly a deer track, and H to G is a farm tractor 

track. 
 
v) “The track D to E has been blocked by fallen trees for a number of 

years.” 
 

3.7 In November 2019 Caroline Dickinson an associate of the Tynedale Hunt 
submitted the following comments: 
 
i) “I am writing to you with regard to the Eastwood at Fallowfield.  I have 

friends and relatives who live close by the wood and value its quiet 
private access.  They are not aware of a problem with trespassers. 

 
ii) “I have also been involved with the Tynedale Hunt for the past 45 years 

and during that time we have been fortunate to have access we have 
never seen trespassers. 

 
iii) “I believe there are many footpaths in the area close by this wood, and 

there is surely no need for anymore.” 
 

3.8 In December 2019 Sam Straker, the son of the owner of East Wood, 
submitted the following comments: 
 
i) “I am an interested party and have been made aware of the proposed 

review of the Definitive Map and Statement of public rights of way pre-
order consultation following your letter of 23rd September 2019. 

 
ii) “I am the son of the owner, Nicholas Straker, and have enjoyed 

numerous visits in and around this most splendid Semi-Natural Ancient 
Woodland over the past 20 years, and am yet to encounter a 
trespasser.  And if I did now or in the future I would ask them to remove 
themselves forthwith. 

 
iii) “It is my understanding that there is a permissive right of way from the 

caravan park to the road that then leads down to Acomb village.  This 
was granted by my Great Uncle, and serves the purpose of improving 



the local economy by allowing visitors and residents of the caravan park 
more direct access to the village. 

 
iv) “I have recently completed a degree from the Royal Agricultural 

University, and throughout my studies have been drummed with the 
importance of protecting our most valued ecosystems, and this wood 
certainly fits.  There has always been limited human interaction, with the 
exception of the odd days shooting both in the wood and across the 
surrounding land.  Other than this, all human activity has been charged 
with protecting and or improving what is already there. 

 
v) “Woodland management plans to improve tree health and diversity with 

limited coppicing and felling, plus the planting of native species. 
 
vi) “A deerstalker has also taken on the Roe Deer management, and 

endeavours to protect a safe level of inhabitants as to not damage the 
more delicate environment that resides there. 

 
vii) “I am completely against the proposed ideas, as not only will 

unmanaged human access damage a beautifully balanced ecosystem 
and flourishing environment.  But nor do any of the proposed plans 
actually fit what was the original idea of a right of way.  Which was to 
provide access from a point A to a point B.  The plan rather sounds like 
a free rein to simply meander through this ancient place and ruin what 
has taken generations to form.  This could take the form of litter, or 
disturbance to wildlife from domestic dogs, which can only be 
detrimental. 

 
viii) “The woodland has been fenced and gated for many a year now, to 

prevent the tragedy of fly-tipping, and still holds signs at major access 
points declaring that it is private land.  For those who have announced 
they have crossed this boundary only admit to breaking the law.  Plus 
all those involved in the shoot and or further protection of the woodland, 
and its fragile ecosystems are aware of their charge to protect this place 
from trespassers and law breakers. 

 
ix) “Again I put forward my disdain to the proposed plan, as it can only be 

environmentally damaging, serves no improvement to access, and 
could see the endangerment of life.” 

 
3.9 In December 2019 Paul Dinning a partner in CG & JM Dinning & Son, 

submitted the following comments: 
 
i) “This is my response, as an interested party, to your letter dated 

23/09/2019 with reference E/46/24-27z. East Wood, Wall proposed 
footpath changes. 

 
ii) “My family has farmed the two fields that the part G - H proposes to 

establish.  We have farmed here since May 1973 and have never 
allowed anyone to use that area as a right of way.  The farm is already 
served by numerous rights of way and it is easy to get to point H by 
using existing rights of way.  I have never seen anyone coming out of 
the East Wood, going into my arable field at point G, then going into my 
grass field and going up to point H.  I have been looking at the 



modification map: it is barely any further to go from the road (Acomb to 
Fallowfield Farm) to point H by using existing rights of way.  I do not 
think G-H is an established right of way because I have never allowed 
people to use it.  I already have many rights of way on my farmland at 
Fallowfield, which many people use.  Why would the area need any 
more, when there is already more than sufficient to satisfy the public’s 
access to the countryside on this farm?  Any reasonable person would 
surely agree that there are already many rights of way in the area.  
Therefore my farm business objects to the Public footpath No 25 and 
No 26 on your consultation letter.” 

 
3.10 In December 2019 George Johnson, landowner of Halfway House Farm, 

submitted the following comments: 
 
i) “I George Johnson, landowner of Halfway House Farm would like to 

raise my concerns regarding the creation of the footpaths in the East 
Wood.  I have farmed here for over 35 years and there has never been 
a footpath through the East Wood during this time.  We have had 
numerous recent incidents with dogs disrupting/attacking live stock and 
many cases of dog fouling within the area.  The alleged track A-B was 
created by members from the caravan park as they were allowed 
access to track C-B to exercise pets, however this was never 
authorised to my knowledge.  Track D-E was created by Fallowfield 
Farm for vehicle access to the caravan field, which is now overgrown 
and unusable.  Track F-G was created 3 years ago by Wall shoot in 
order to access pheasant release pens.  The track B-G has been 
created by deer and other wildlife and is impenetrable during summer 
months due to overgrowth of foliage.  The track G-H which runs through 
a lambing field is a high risk to the livestock within the field due to dogs 
not being under control on leads as requested and high levels of dog 
fouling. 

 
ii) “As a conclusion of this track summary, the footpaths in place from 

Acomb to the caravan site across my land, and the bridle path that run 
through fallow field is more than adequate in my eyes for the small 
amount of people that actually use it, even though we have had issues 
in the past of members of the public not following paths correctly.  In my 
experience there are only local dog walkers that actually make use of 
this.  Therefore I TOTALLY OBJECT to the proposals of the new 
footpaths!!.” 

 
3.11 In December 2019 Nigel Scott of Wall, submitted the following comments: 

 
i) “I’d wish to register my objection to the above application. I refute the 

assertions made in the applicants representation to the Council and 
offer the following evidence in support of my rebuttal. 

 
ii) “My first knowledge of this wood goes back to the early 1970’s. At this 

time the East Wood was a very quiet and private wood with thick 
bracken and young birch trees. 

 
iii) “More recently and for around the last 16 years, this wood has been an 

integral part of the Wall Shooting Syndicate. During this period I have 
been one of the principal keepers for the Shoot. During the last 16 



years I have visited the East Wood regularly attending to the multiple 
feeding stations we have dotted throughout the wood, controlling 
vermin and more recently, our repairing pens and equipment. During 
the summer months I am in the wood daily, and often more than once, 
attending to our young pheasants. 

 
iv) “When moving through the wood, I always look for spoor and other 

signs of predators and/or poachers. 
 
v) “During my many visits to the wood, some of which have lasted several 

hours, I have rarely encountered anyone in the wood. When I have 
seen visitors to the wood, though infrequent,  it has always been on the 
established track marked A - B. I have always presumed, and footprints 
confirm, this has been accessed via C - B, presumably by residents of 
the Caravan Site. Fortunately I have not seen nor had occasion to 
confront anyone trespassing elsewhere within the wood. 

 
vi) “The access to the East Wood at F was created by a mini-digger , 

several years ago, when a small pond was excavated within the wood. 
Wall Shoot have adopted this access and maintained a track to access 
the pond and a pheasant rearing pen within the wood. 

 
vii) “Before the excavation of the pond, there was no evidence of the 

“alleged footpath 26”. Furthermore, the component of  “alleged footpath 
26”, that crosses the top of the wood, is non existent with only parts of 
this track evident in the form of game - trails. These game - trails reveal 
spoor being predominantly formed by the deer and badgers which are 
much evident within the wood. This part of the wood is, during the 
summer months, characterised by very thick undergrowth and in the 
most part impassable. 

 
viii) “The “alleged footpath 27” crossing from D - E is the original farm track 

via which there was vehicular access to the field West of the wood;  
access to the field is through the farm gate at E. This has never been a 
pedestrian access. The track has not been used as an agricultural 
access, other than for shooting and woodland management, in recent 
years. 

 
ix) “The “alleged footpath 25” B - G through E is a meandering game trail 

which is blocked in several places by undergrowth and fallen trees. 
Whilst in the wood, I have seen little or no evidence that anyone has 
attempted to walk this track, other than members of the shoot. 
However, the spoor suggests there is constant traffic from the local 
wildlife using the track. 

 
x) “There is no track along the field ”alleged footpath” north from G. There 

is no gate or stile at point G whereby pedestrians may enter/exit the 
wood. However, there is evidence that the corner of the wood is used 
as an access by the fauna of the wood and its surrounding farmland. 

 
xi) “In conclusion, whilst I concede that there is ongoing evidence the track 

A - B is being used by pedestrians transiting the East Wood, I, despite 
for more than a decade having spent a great deal of time in the East 
Wood, have seen little or no evidence that the “alleged footpaths 25, 26 



and 27” are indeed footpaths used by visitors to the wood. Furthermore, 
from the Wall Shooting Syndicate’s perspective, we would have safety 
and security concerns were footpaths established within the East 
Wood. 

 
xii) “I urge you to reject this application.” 
 

3.12 In December 2019 Charlie Shirley-Beavan of Todridge Farm, submitted the 
following comments: 
 
i) “I am writing re East Wood, Acomb.  I am aware of the proposed review 

of the rights of way here. 
 
ii) “I am the Master of the Tynedale Hunt and we have permission to lay 

trails in the area.  In my 7 years here, I haven’t seen anyone in the 
Wood.  We as a Hunt manage areas for conservation. East Wood has 
amazing benefits from a conservation point of view.  It is native English 
woodland that supports a more diverse ecosystem than similar 
deciduous woodlands in the area.  This isn’t through sheer luck it is 
from long term conservation plans that the owner has undertaken.  To 
achieve this enough light has to be able to get through the top canopy 
of the wood to allow the undergrowth to flourish.  This enables the 
brambles, briars thorns, saplings and ferns to establish themselves that 
in turn provide the food source for vital insects that start at the bottom of 
a British Woodland Ecosystem.  The warmth created from the 
undergrowth then provides a habitat for small to large mammals to live 
in.  This is where any disturbance from Walkers and Dog Walkers would 
be detrimental to this fragile ecosystem on a daily basis as the noise 
and smell would deter mammals and the undergrowth through trodden 
paths.  When we lay trails in the area this is all taken into consideration 
and the frequency is only roughly three to four days a year.  There are 
fewer and fewer well managed woodlands and plenty of dark woods 
with no life in them.  East Wood is one of the few remaining well 
managed woodlands and to put this at risk with constant access seems 
ludicrous when there are other rights of way in the area.” 

 
3.13 In December 2019 Dr John Halliday of Anick, submitted the following 

comments: 
 
i) “I am an interested party to the applications having been the contracted 

deer stalker managing the roe deer in the wood for the last eleven 
years. 

 
ii) “Whilst this application has been made under the Wildlife and 

Countryside Act you have confirmed my understanding that the 
application will fall to be decided under the provisions of s 31 of the 
Highways Act 1980.  I submit the meaning of the section is clear. There 
is a presumption that ‘the way is to be deemed to have been dedicated 
as a highway unless there is sufficient evidence that there was no 
intention during that period to dedicate it’. 

 
iii) “Subsection 3 is equally clear that if the owner has erected and 

maintained a notice inconsistent with the dedication then ‘the notice, in 
the absence of proof of a contrary intention, is sufficient evidence to 



negative the intention to dedicate the way as a highway’. On 14th 
December 2017 with the authority of the owner Nick Straker, I erected 
four signs at the East Wood.  They were at points F,D,A and B on the 
plan attached to the application.  At each of these locations two 
separate signs were erected.  They read respectively ‘Private Woodland 
No Public Access’ and ‘Danger Rifles In Use Do Not Enter’.  Three pairs 
of these signs have remained in situ at F,D and A.  The signs at point B 
have been removed though I cannot indicate the date of removal but 
know they remained in situ for a long time before I noticed their 
removal. 

 
iv) “I submit that the erection and maintenance of these signs is sufficient 

evidence to ‘negative the intention to dedicate the way as a highway’. 
My submission therefore is that under the terms of section three the 
Council must refuse the applications without further procedure being 
required.  If, however, the Council do not concur with this submission I 
argue in the alternative that the applications should be refused for  the 
reasons set out below. 

 
v) “I have been a frequent visitor to the wood (together with, on most 

occasions, a companion stalker).  I have not kept a record of the times I 
have been in the wood and they are spasmodic both in terms of 
frequency and time of day.  However, overall, I would estimate that I 
would visit at a minimum of twice a month, spending several hours 
there on each occasion. In addition, I pass the wood on an almost daily 
basis as I own a parcel of land to the north of the wood and use the 
road to the west of the wood. Using the road gives me the opportunity 
to see, at least partially, if there are people using the wood. 

 
vi) “I understand there have been 70 people claiming to have walked the 

wood on a regular basis.  My own experience would lead me to 
question those figures as I have over the eleven years encountered no 
more than about 8 or 9 people inside the wood.  When I have met 
people I have (and so has my companion) indicated to them that there 
are no rights of way in the wood and that the owner does not allow 
public access. 

 
vii) “It is also clear to me that the very few walkers I have encountered are 

not travelling anywhere in the sense of making a journey from one 
place to another, but simply using the wood as a place to wander, 
invariably with a dog or dogs.  The very firm impression I have formed 
over the years is that walkers, nearly always local, arrive at the wood, 
either on foot but sometimes by car, and wander into the wood for a 
very short period to exercise themselves, or more often their dogs 
before returning to their local residence.  For example, I have never on 
any occasion met a walker in the wood who was clearly walking from 
somewhere to somewhere else as opposed to travelling within the 
confines of the wood.  In short my feeling is that the wood is used as a 
handy convenience for local people for short term leisure as opposed to 
any serious use as a way of getting from A to B. 

 
viii) “I do not think the applications regarding the East Wood can be 

considered in isolation from the surrounding landscape and in particular 
the the availability of footpaths in the near vicinity. 



 
ix) “Looking at the current Northumberland definitive map it can be seen 

that the wood is surrounded by footpaths and bridleways.  I think this is 
extremely important when one is considering the 'to and from' question 
on form UEF at 4a. If you want to take a walk which gets you 'to' 
somewhere 'from' somewhere consider the existing possibilities offered 
by the current footpaths. 

 
x) “The roadway which runs north/south (and on the definitive map is 

called ‘A Pennine Journey’) to the west of the wood can be walked. 
Going north for about 200 metres past the wood you come to a footpath 
on the right 546/005 which goes north east and soon meets the bridle 
path 546/002.  There is a choice at this intersection.  If you carry on 
north on 506/004 after a very short while you have yet another choice 
which offers a circular route round Written Crag using 546/004 and 
546/005.  Either of these routes will eventually lead you to the military 
road should you wish to get there. 

 
xi) “The other choice when you meet the bridleway 546/002 is to turn south 

east along the bridleway which takes you down to the caravan site from 
whence following 501/014 then 501/018 then 501/024 and finally 
501/009 you will arrive at Acomb Village.   When the answers to 
question 4a from the 70 claiming users are examined I cannot at this 
point see that there is any destination in the area which can't be 
reached using existing paths and bridleways WITHOUT AT ANY POINT 
GOING THROUGH THE EAST WOOD.  The crucial question obviously 
being; why go into the wood at all unless it is to wander inside the wood 
because there are already legitimate paths in very close proximity which 
will take you anywhere else you might want to go. 

 
xii) “The map also shows that the caravaners have a route from the 

caravan site to the village without the need for the alleged route A - B - 
C. (whether prescriptive or not as is claimed). 

 
xiii) “You will of course be familiar with Lord Hoffman’s observations in the 

leading case of Godmanchester Town Council,R (on the Application of) 
V.Secretary of State for the Environment, Food, & Rural Affairs) where 
the nature of the owners intention was considered to be an objective 
test as to ‘what the users of the way would reasonably have thought to 
be the owner’s state of mind’.  I submit that the notices together with all 
the other evidence both from myself and other agents of the owner 
which will be submitted lead to the inevitable conclusion that the users 
could have been in no reasonable doubt that the owner’s intention was 
not to have any dedicated paths in the wood or indeed any public 
access of any description. 

 
xix) “For this and all the other reasons put forward I invite the Council to 

dismiss the applications.” 
 
 3.14 In December 2019 Michael Douglas of Fallowfield, Wall, submitted the 

following comments: 
 



i) “Further to our earlier correspondence and your letter of 23 September 
2019, I confirm that I am an interested party and object strongly to the 
proposed designation of Rights of Way in East Wood. 

 
ii) “My prime interest is that I am Secretary of the Wall Shooting Syndicate 

which has the shooting rights over the land comprising Fallowfield 
Farm, including East Wood and the fields immediately to the east, north 
and west.  The adjacent fields to the south are owned by Mr George 
Johnson who farms at Half Way and is also a syndicate member.  The 
syndicate has approximately 30 members including guns, pickers up 
and beaters and we are happy to provide individual letters of objection, 
or I can act on their behalf. 

 
iii) “The syndicate has enjoyed the shooting rights from the owner, Nick 

Straker, for about 15 years.  In that time considerable effort has been 
made to improve East Wood for wildlife.  A pen has been constructed in 
the centre of the wood with an access path from point F.  A duck pond 
has also been created in the northwest corner of the stream and birds 
supplementary fed by hoppers with wheat throughout the year.  This 
has benefitted all the wildlife, but particularly wild pheasants which are 
thriving through good management and minimal disturbance.  This will 
be totally lost if unrestricted access with dogs hunting freely is permitted 
by creating new footpaths.  In fifteen years of working in East Wood, I 
have never come across a trespasser. 

 
iv) “The OS map confirms that there are already a large number of public 

footpaths in the area.  The purpose of a public footpath, I understand, is 
to allow travel to a destination.  The proposal for a circular route 
through East Wood does not meet the criteria.  Path A-B-C is a 
prescriptive right of way for residents and visitors at the fallowfield 
Caravan Site and should continue.  Route D-E is a wider track used 
when the southern section of the wood was cleared and coppiced in 
2017.  The local hunt also uses this regularly during the season for trail 
hunting.  Suggested route B-H is totally unnecessary as there is an 
existing footpath from the road approx. 200 m. north of East Wood 
which connects north east to other footpaths at Square Wood.  The 
proposed route from G-H is through the Fallowfield Farm lambing field 
and will cause further problems for the tenant farmer Paul Dinning.  
Track B-G is no more than a narrow deer track, and G-F is mainly 
brambles and tall bracken and largely impenetrable.  In our experience 
on the few occasions that trespassers have been found in the wood 
they have been politely advised that they were trespassing and asked 
to leave the wood. 

 
v) “Through careful management and minimal disturbance, the diversity in 

East Wood has been significantly improved over the last few years. 
 
vi) “It would be unfortunate if this was to be compromised by this 

misguided and unnecessary application. 
 
vi) “On behalf of all members of the Wall Shooting Syndicate, I strongly 

object to this application.” 
 
 



4. CONSULTATION  
 
4.1 In September 2019, the County Council carried out a consultation with the 

Parish Council, known owners and occupiers of the land and the local 
representatives of the “prescribed and local organisations” listed in the 
Council’s “Code of Practice on Consultation for Public Path Orders”.  

 
4.2 By email dated 3rd October 2019, the Chair of Acomb Parish Council 

responded to the consultation with the following comment: 
 

  “Although these footpaths are outside our parish (ie they are in Wall), 
we noted that, of 70 individuals who have submitted evidence to you, 
45 are residents of our parish.  Last night we received representation 
from several of those individuals.  It is clear to us that these footpaths 
create important links to other Rights of Way and have been used as 
such for many years.  Therefore, Acomb Parish Council has asked me 
to contact you to add our positive endorsement to their request.” 

 
 

4.3 By email dated 4th December 2019, the Clerk to Wall Parish Council 
responded to the consultation with the following comment: 
 
i) “At the Wall Parish meeting held on Thursday 21st November the matter 

of a claim regarding Public Rights of Way at East Wood, Wall was 
discussed. 

 
ii) “The Councillors agreed to support the application based on the 

evidence and arguments submitted to you by Mr Wrigley.” 
 
 

4.4 By email dated 9th December 2019, the Clerk to Wall Parish Council submitted 
a copy of a letter from the Parish Council to a local resident.  The content of 
the letter is outlined below: 
 
i) “Thank you for your email addressed to David Mason regarding the 

above. 
 
ii) “As you correctly say, the Parish Council did decide to support the 

application at their meeting on 21st November after careful 
consideration of the information put before them both at, and before 
that meeting. 

 
iii) “What was discussed by the councillors was a detailed written 

submission from those parishioners who were in favour of the 
application plus verbal statements of support from those parishioners 
who attended the meeting.  Unfortunately, there was no written 
submission from any parties who were objecting to the application and 
nor did anyone attend the meeting to express objections despite it 
being advertised through all the required channels. 

 
iv) “Councillor David Mason did put forward points made to him by John 

Lamb some time before the meeting expressing his understandable 
concern in view of his recent experience regarding a court case 



involving a member of the public being injured by a cow whilst using a 
public footpath across his land. 

 
v) “It was suggested some time after the Parish Council meeting that both 

sides might get together to discuss some sort of compromise and 
consequently the letter of support was withheld until Tuesday 4th 
December.  At this time, it was confirmed that no such meeting had 
taken place.  Only at this point (two days before the submission 
deadline) was the letter of support sent off to the County Council and it 
wasn’t until later that your email was received. 

 
vi) Having made a democratic decision at a regular and constitutionally 

prearranged meeting the Parish Council don’t feel it would be right, or 
indeed democratic to revoke their decision.  They will however, write a 
further letter to the County Council stating that they have received your 
comments objecting to the application thirteen days after their meeting 
but before the submission deadline.” 

 
 
5. DOCUMENTARY EVIDENCE 
 
5.1 A search has been made, relating to historical evidence and the following 

copies of O.S. Maps are enclosed for consideration. 
 

 
1865 O.S. Map: Scale 1:10,560 (enlarged) 

 
 Although there are numerous tracks within East Wood there is no 

evidence of a track showing alleged footpaths 24 & 25(26) outwith 
the wood boundary.  Although there is a track approximating path 27 
there is no evidence of path 25 down the eastern boundary of the 
wood, path 28 over the western boundary of the wood  or path 24(25 
& 27) over the southern boundary of the wood. 

 
1898 O.S. Map: Scale 1:10,560 (enlarged) 

 
 As stated for 1865. 

 
1924/5 O.S. Map: Scale 1:10,560 (enlarged) 

 
 As stated for 1865. 

 
1952 O.S. Map: Scale 1:10,560 (enlarged) 

 
 As stated for 1865. 

 
1966 O.S. Map: Scale 1:10,560 (enlarged) 

 
 There is evidence of path 25(26) heading north out of East Wood to 

Square Wood. Although there is a track approximating to path 27 
there is no evidence of path 25 down the eastern boundary of the 
wood, path 28 over the western boundary of the wood  or path 24(25 
& 27) over the southern boundary of the wood. 

 



6. SITE INVESTIGATION 
 
6.1  A site inspection was undertaken on 11th February 2020 in the company of a 

representative from the landowner of East Wood.  It was apparent that there 
are a number of tracks through the Wood which could easily be a mixture of 
pedestrian foot traffic and animal trods.  It is also apparent that even at this 
time of year a number of the claimed routes were in part obstructed by 
vegetation and fallen trees/branches.  Although the plan accompanying the 
application shows defined routes it is evident that the alignment of some of the 
users of the routes may vary depending on the individual’s purpose and 
possible deviation to avoid vegetation and windblow.  Photographs will be 
presented at the meeting for members’ information and attention. 

 
 
7. COMMENTS RECEIVED ON THE DRAFT REPORT 
 
7.1 In February 2020 a draft copy of the report was circulated to the applicant 

owner/occupiers of the land and other interested parties who responded to the 
consultation. 

 
7.2 By email dated 5th March 2020 Acomb Parish Council responded to the ‘draft’ 

report with the following comments: 
 
 i) “At its meeting last night, Acomb Parish Council discussed the draft 

report to Tynedale Local Area Council (April 2020) relating to the above 
footpaths. 

 
 ii) “The Parish Council recognises that the footpaths are not within its 

boundaries, but that 45 residents from within its community have 
submitted evidence to support the case for establishing the designated 
rights of way. 

 
 iii) “The Parish Council has asked me to re-affirm its support for the 

request from those residents. I would be pleased if you would add this 
re-affirmation to your report.” 

 
7.3 By email dated 30th March 2020 Tim Wrigley, the applicant, responded to the 

draft’ report with the following comments: 
 
 i) “We note in the draft report’s conclusion section 8.11 that “The 

concerns regarding the management of the wood, environmental and 
wildlife issues, litter, damage and safety are not considered relevant”. 
As such I have not addressed these issues in my comments. Similarly, 
concerns about fly tipping & the Tynedale Hunt do not seem relevant to 
this claim. 

ii) “The main issue is, “Has the wood been walked for over 20 years by a 
substantial number of people without hindrance”, and the number of 
submissions from local people indicates that is a resounding yes for all 
four of the claimed ROWs. 

iii) “It is not illegal to have a shoot near public footpaths, there is guidance 
and there are protocols. It needs extreme care from both parties, but 
particularly for those with the guns. 



iv) “Signage relating to East Wood has only been in place since Dec 2017. 
In Nov 2010, the landowner (Philip Straker) made a Section 31 
statutory declaration about part of PF No 24. Prior to 2016, it was 
necessary to follow this up with “obvious” notices on site, but I question 
whether was done (Ref : NCC website – Recording statement in the 
register). None of the evidence forms submitted indicate that there has 
ever been a notice restricting access before Dec 2017. I therefore 
suggest that the date the public’s right to use the path was first called 
into question should be Dec 2017. 

 v) “Nevertheless, there are still a substantial number of evidence providers 
for FP 24 who claim to have walked for periods in excess of 20 years 
prior to 2010. I have specifically revisited this, and calculate this at 26 
users, rather than 11 users as in section 8.8 of the draft report. 

vi) “The objections seem very much to be trying to discredit the applicants, 
by alleging these routes have not been walked, but the sheer number of 
submissions is clear evidence to the contrary. 

vii) “I note that there is a lot of repetition in the documents provided by 
objectors. 

viii) “Many objectors claim that the wood is fenced and gated. The wood 
has open access from the Fallowfield Rd on the west, there are two 
historic gates, one on the north, one on the east, as well as an existing 
route through along the south side. 

 
7.4 By letter dated 29th May 2020 Roddy Findlay of Galbraith, on behalf of his 

clients, responded to the draft report with the following comments: 
 

 i) I have been provided with a copy of the draft report relating to the 
alleged footpaths in East Wood.  I object strongly to the 
recommendations made in the report and believe the test of 
reasonableness has been incorrectly applied on the basis that the 
Landowner has a right to object at a subsequent phase.  I deal with the 
points in the discussion by the report numbering. 
 
 8.1  It is clear that the officers need to consider all evidence available to 
them.  It is not clear that this has been done, certainly there is no 
explanation given as to why some evidence has been ignored. 

8.6  It is alleged that the deposit of a statement under section 31(6) in 
November 2002 was never followed up with a statutory declaration.  
There is no explanation given as to why Northumberland County 
Council did not follow this up, and no recognition given that this was a 
clear indication of the owners intention not to dedicate this as a right of 
way.  We do not hold copies of the statutory declaration submitted in 
2002, however we do have a digital copy of the statutory declaration 
that was prepared at the time and we have no reason to believe that 
this was not submitted to the County Council.  We request clarification 
as to why the County Council did not follow up the submission of the 
section 31(6) declaration, and why they have not made it clear that the 
actions of the owner show a clear intention not to dedicate. 



8.7  The report states that the Council is not aware of any earlier actions 
by the owners of the Caravan Park to convey to the general public that 
any use of the route was permissive and for the residents of the 
Caravan Park only.  In the Landowner evidence it is clearly stated that 
access to this area is facilitated with the route being strimmed and dog 
bins provided.  The facilitation of access demonstrates that access is 
permitted.  The path was fenced off from the rest of the field in 1993. 

8.8  User evidence needs to be based on the period up to November 
2002, and the report needs to reflect that access at this point has been 
facilitated and therefore permitted. 

8.9  Is a demonstration that only the user evidence has been taken into 
account in the preparation of this report, there is no mention given to the 
disputed level of use, or the fact that alleged paths are inaccessible or 
have been blocked. 

8.10  The report fails to acknowledge that users have been physically 
stopped, or that access along the alleged paths has been prevented.  
The report should make this clear and the test of reasonableness 
should be applied in the light of competing and disputed evidence. 

8.12  Wall Parish Council appear to have been keen to support dialogue 
between the parties to see if a compromise to the alleged footpath claim 
could be reached, no attempt was made to contact the owner to have 
such dialogue at that time and the report should reflect this point. 

8.14  The report makes mention that user evidence is disputed as to the 
numbers of users and the frequency of that use.  The report ignores 
much of the valid objections (discussed below), and makes no attempt 
to balance the disputed evidence suggesting that where there is 
conflicting evidence the council must bear in mind that there is a further 
opportunity to object to an order.  I am unaware of any legislation 
compelling the Council to ignore objections submitted, or to apply 
greater weight to user evidence.  The owners should have been advised 
when their feedback was requested that in light of the user evidence 
already submitted their objections would be ignored.  The councillors 
are under an obligation to assess whether it is reasonable to allege that 
a right of way exists, the tone of the report and the recommendation 
within it seems to be that if a footpath has been claimed it is reasonable 
to allege that one subsists.  This is fundamentally incorrect and can 
create a precedent that will make the management of the councils own 
property very difficult. 

8.15  The report suggests that physical features on the ground record a 
route of 1.5 metres.  Along various of the alleged routes there is no 
physical evidence on the ground of any recorded use, the report is 
fundamentally misleading to suggest that this is not the case and that 
evidence exists to show a 1.5 metre track. 

 ii) I discuss below the disputed evidence that has been overlooked in the 
preparation of this report and which should be addressed: 

iii) Paths 25, 26 and 27 are so narrow and obscure that they are hard to 
find…it is not surprising that no-one has witnessed people walking 
along these routes.  This point is made by a number of objectors, if 70 



people claim to regularly use the routes it would be reasonable to 
assume there would be evidence of this on the ground, and that the 
many legitimate users of the wood/footpath objectors have seen them.  
It is reasonable to conclude that use is at best sporadic and probably by 
a significantly smaller number than that claimed.  

iv) Consideration does not seem to have been given to the fact that access 
is allowed along route A to B, despite this various objectors state that 
they are not aware of people other than from the caravan site using the 
route. 

v) Henry Scott mentions that one member of the shoot syndicate has been 
shooting in the wood for 50 years and never seen anyone, this directly 
contradicts the user evidence. 

vi) Various objectors have pointed out that woodland management works 
have been undertaken, and that some of the claimed routes are blocked 
by fallen trees.  It is not possible to have access whilst felling or planting 
operations are being undertaken.  There is clear evidence submitted 
therefore that the alleged ways have been blocked and that this has 
interrupted the 20 year period.  The report however is basing the 
recommendation on use up to December 2017.  No reason has been 
given for ignoring this evidence or why this has not been highlighted to 
the councillors. 

vii) Alleged footpath 25 does not exit into the field 40 metres south of point 
G, as indicated on the plan attached to the report.  The report needs to 
make clear there is only one entrance into the wood, and if the 
claimants are alleging a second entry point this is only accessible by 
climbing over a fence and therefore not use as of right.  In connection 
with the entry point into the wood at Point G, it has been pointed out in 
the objection that the existence of the fence up to this point would 
demonstrate that the wall at point G was at one time stockproof.  
Correspondence in 1993 shows that until that time the field east of East 
wood was used for grazing livestock and it is only since that time that it 
has been in arable production.  The wall at point G was therefore 
stockproof until 1993, access before that time was by climbing over the 
wall (not as of right), and at some point since 1993 the access has been 
facilitated by the removal of the owners wall, I would argue that this is 
not as of right either therefore.  

viii) In relation to alleged route 25 (26), no mention is made in the report that 
there was no evidence of a route being used through this field or the 
fact that the farmer has never seen anyone entering or leaving the wood 
at point G or then passing through the grass field.  It is alleged that 34 
people have used this route and 27 of them for a period in excess of 20 
years, and collectively, approximately 1300 times per year, it is 
inconceivable that the farmer who has been on the land for almost 50 
years would not have witnessed this if the alleged access was true, 
likewise with that much use there would be a track evident on the land 
which there isn’t.  Some of the user evidence submitted is not credible 
with one person claiming to take walks 500 times per year and one 
claiming in excess of 425, likewise some are claiming footpath status on 
the basis of one walk per year, these claims do not amount to 
continuous use. 



ix) Evidence has been submitted that F to G and G to E are almost 
indistinguishable in places because it is virtually untrodden, these 
routes are alleged to be used hundreds of times (F to G) and thousands 
of times (G to E), there is no physical evidence to back up this level of 
use, the physical evidence supports the objectors views that access is 
so rare that people are never seen in these areas of the wood.  The 
evidence submitted has to be challenged against the physical evidence 
on the ground and the objectors observations.  

x) No mention is made in the report that Dr John Halliday has encountered 
and challenged a small number of people in the wood, given the low 
incidence of access that physical evidence demonstrates this number of 
people being challenged is significant and demonstrates that the use is 
not as of right. 

xi) I request that the specific questions raised within this letter are 
responded to, and that the report and recommendations are reviewed to 
reflect the contested evidence submitted by objectors, we would like to 
have a further opportunity to review the report to committee. 

 
8. DISCUSSION 
 
8.1 Section 53 (3)(c)(i) of the Wildlife and Countryside Act 1981, requires the 

County Council to modify the Definitive Map when evidence is discovered 
which, when considered with all other relevant evidence available to them 
shows: 

 
that a right of way, which is not shown in the Map and Statement, 
subsists or is reasonably alleged to subsist over land in the area to 
which the Map relates, being a right of way such that the land over 
which the right subsists is a public path, a restricted byway or, subject 
to section 54A, a byway open to all traffic. 
 

8.2 The representation of a path or track on an Ordnance Survey Map is not 
conclusive evidence that it is a public right of way.  It is only indicative of its 
physical existence at the time of the survey. 

 
8.3 Under Section 31 of the Highways Act 1980, a particular way may be 

presumed to be a highway if it can be shown that there has been twenty years 
uninterrupted use by the public, as a right of way, and that the landowners 
have not taken steps to rebut this presumed dedication during that twenty year 
period. 

 
8.4 The proposal was supported by user evidence from 70 members of the public.  

The majority of the evidence providers submitted separate evidence forms 
relating to each of the paths.  Some of the alleged routes overlap and some of 
the evidence is common to all or some of the claimed paths.  During the 
consultation it was difficult to assess a precise number of users claiming to 
have walked the paths for periods exceeding 20 years.  The nature of the 
‘evidence form’ submission and because they relate to a number of different 
paths still makes it difficult to give precise detail as to how many people and 
with what frequency they have used each individual path.  To assist with this, 
the applicant provided a summary of the use for each individual evidence 



provider highlighting their use of each of the claimed paths.  After assessing 
the summary sheet the Council has assessed the user-evidence as follows: 
 
Footpath No 24 - 66 users claim to have walked all or part of the path.  Of 
those 66 users 47 can claim to have walked the path for periods in excess of 
20 years prior to 2017 and 11 prior to the statutory declaration in 2010. 
 
Footpath No 25 - 34 users claim to have walked all or part of the path.  Of 
those 34 users 27 claim to have walked the path for periods in excess of 20 
years prior to 2017. 
 
Footpath No 26 - 24 users claim to have walked all or part of the path.  Of 
those 24 users 21 claim to have walked the path for periods in excess of 20 
years prior to 2017 
 
Footpath No 27 - 42 users claim to have walked all or part of the path.  Of 
those 42 users 32 claim to have walked the path for periods in excess of 20 
years prior to 2017. 

 
8.5 It is acknowledged that in December 2017 notices were erected at a number 

locations on the perimeter of East Wood with wording to suggest that the 
woods were private and there was no public access.  This is acknowledged by 
a number of the evidence providers.  This action may be sufficient to show that 
the landowner had no intention to dedicate public rights over the routes within 
East Wood, at that date. 

 
8.6  In November  2002 the High Warden Estate deposited with the County Council 

a statement and plan under Section 31(6) of the Highways Act, 1980.  
However, this was never followed up with the appropriate statutory declaration.  
In October 2010 the High Warden Estate deposited with the County Council a 
further statement which, on this occasion, was followed up (in November) with 
the appropriate statutory declaration. The area of land delineated on the plan 
accompanying the deposit includes a length of alleged Public Footpath No 24 
from the south-east corner of East Wood in a south-easterly direction to join 
existing Public Footpath No 18 west of Fallowfield Dene Caravan Park. 

 
8.7  The statutory declaration made by the landowner in November 2010 is 

considered to be sufficient to show that the landowner had no intention to 
dedicate public rights over the route of alleged Public Footpath No 24, at that 
date.  The County Council is not aware of any earlier actions by the owners of 
the Caravan Park to convey to the general public that any use of the route was 
permissive and for the residents and visitors of the Caravan Park only.  

 
8.8 If the date the public’s right to use alleged Public Footpath No 24 is taken to 

be November 2010, then 11 of the user evidence providers can still claim to 
have walked the paths for periods in excess of 20 years, prior to this date.  
The frequency and purpose of this use is still considered to be sufficient to 
raise a presumption of dedication.   
 

8.9 If the date the public’s right to use the paths within East Wood was called into 
question is taken to be December 2017, the date when signs/notices were 
erected stating ‘‘Private Woodland, No Public Access” then there is still a 
considerable number of the user evidence providers who can claim to have 
walked the paths for periods in excess of 20 years, prior to this date.  Although 



the frequency and purpose of this use varies it is still considered to be 
sufficient to suggest that public rights could be reasonably alleged to exist over 
the routes.   

 
8.10 None of the evidence providers appear to have been given permission to use 

the path by the landowner or indicate that they were physically stopped during 
the relevant period prior to 2017. 

 
8.11 The concerns regarding the management of the wood, environmental and 

wildlife issues, litter, damage and safety, whilst understandable, are not 
considered relevant in determining whether public rights of way exist over the 
routes. 

 
8.12 The nearest village is Acomb and 70 individual users is considered a 

reasonable representation of local people claiming to have walked some or all 
of the routes.  Members must consider whether this is sufficient to satisfy the 
test that a public right of way has been reasonably alleged to exist over the 
route.  It is noted in the response to the consultation from Wall and Acomb 
Parish Councils, both of the Councils support the application. 

 
8.13 Although 9 of the user evidence providers also claim to have used some of the 

routes on horseback the frequency, period and purpose of that use is not 
considered sufficient to raise a presumption that public bridleway rights exist 
over any of the routes    

  
8.14 In response to the ‘draft’ report, Acomb Parish Council reaffirmed their support 

for the application. 
 
8.15 In response to the draft report, the applicant questioned the validity of the 

s31(6) Highways Act declaration submitted in 2010.  However, at that time, 
there were no regulations to legislate that notices had to be erected on site.  
The applicant also disagrees with the County Council’s assessment of the 
users claiming to have walked alleged Footpath No 24 

 
8.16 In response to the ‘draft’ report the landowners’ agent, on behalf of their 

clients, submitted a number of misgivings regarding the officer’s consideration 
of the evidence both in support and rebuttal of the application and questioned 
the officer’s recommendation.  Some of the points raised are highlighted in 
paras 8.17-20. 

 
8.17 It is not common practice for a Highway Authority to request landowners to 

submit a s31(6) of the Highways Act declaration.  It is for the landowner or 
their agents to ensure that all procedures are correct and have been carried 
out.  The landowner has not produced a letter from the County Council 
acknowledging receipt of the declaration they believe must have been 
submitted. 

 
8.18 The section of the alleged route (Footpath No 24) giving access to the caravan 

park being strimmed and furnished with dog bins clearly suggests that this is 
for the benefit of residents of the Caravan Park but this is not an indication that 
the use of the path is permissive or an action that would restrict access to the 
Caravan Park for residents only.  The applicant disputes the County Council’s 
assessment of the user evidence over this section of path. 

 



8.19 The Council does not dispute that it is likely that on occasions the paths within 
East Wood may have been blocked, become overgrown with vegetation or 
some users may have been physically stopped or verbally addressed while 
using the alleged paths.  The Council agrees that the ‘reasonably alleged test 
is the correct burden of proof that members must decide. 

 
8.20 It is not for members to balance the evidence and make a judgement on the 

balance of probabilities as to whether public rights exist over the claimed 
routes.  There are evidence forms submitted by 70 local people, the majority 
claiming to have walked in East Wood unchallenged and Wall Parish Council 
have supported the application.  Members must decide whether the evidence 
providers are making a reasonable assertion or whether all of the user 
evidence providers were mistaken when recording their use of the alleged 
routes. 

 
8.21 There is clearly conflicting evidence from the people claiming to have walked 

in East Wood for recreation/pleasure and the users of the wood who have 
been granted permission from the landowner.  Whilst it would probably be 
accepted that there has been some use of the woods by some of the evidence 
providers the main dispute would appear to be the numbers of users and the 
frequency of that use.  The decision to make a definitive map modification 
order involves a different process from the one to confirm a definitive map 
modification order.  Where there is conflicting evidence the County Council 
must bear in mind that the procedures still leave an opportunity for anyone to 
object to an order, if made, and that prior to a decision on whether to confirm 
an order that evidence can be heard and determined following a public local 
inquiry by the Secretary of State.  The evidence necessary to establish that a 
right of way is reasonably alleged to subsist over land is less than that which is 
necessary to establish that a right of way does subsist.  The crucial question 
for members, at this stage, is whether it is at least reasonable to allege that 
public rights of way subsist and, if so, whether the routes should be included in 
a modification order. 

 
8.22 If members were minded to refuse the application then the applicant has a 

right of appeal to the Secretary of State.  It is officer’s opinion that in an 
application such as this, where there is clearly a conflict and the evidence 
needs to be tested and examined ‘on the balance of probability’ then such an 
appeal would likely be successful and the Council would be instructed by the 
Secretary of State to make a modification order.  

 
8.23 Advice from the Planning Inspectorate states that it is important to have the 

correct width, where known, recorded in the definitive statement.  It is 
considered appropriate therefore, that should any future modification order be 
made, it should reflect the user evidence statements and the physical features 
on the ground by recording the route as 1.5 metres wide. 

 
 
9. CONCLUSION 
 
9.1  In the light of the evidence submitted, it appears that there is sufficient 

evidence to justify that public footpath rights have been reasonably alleged to 
exist over all of the claimed routes. 
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